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Republic of the Philippines 
Department of Justice 
NATIONAL PROSECUTION SERVICE 

OFFICE OF THE CITY PROSECUTOR 

Iligan City 


-Complainant '— 

NPS DOCKET NO. X-08-INV'-19K- 
00533 

-Versus- FOR: Rape By Sexual Assault 

And Violation of R.A. 7877 
Otherwise Known as Anti-Sexual 
Harassment Act of 1995 

D/F: November 14, 2018 
D/A: November 15, 2019 
D/S: January 08, 2020 


TIMOTHY JAMES DIMACALI 
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RESOLUTION 


This resolves the instant complaint for Rape by Sexual Assault and 
for Violation of R.A. No. 7877 Otherwise Known as Anti-Sexual 
Harassment Act of 1995 filed by the complainant against the 
respondent. 

Both parties appeared during the clarificatory hearing and they 
were able to submit their respective pleadings and evidence. The 
complainant was able to attach to her complaint the following 
documents; 

1. Certificate of Mental Fitness; 

2. Printed Google Map of the Residence of the Respondent in 
Quezon City. 

Meanwhile the respondent attached the following documents in his 
Counter-Affidavit: 
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1. Breaking the Quiet, written by Tiny Diapana, dated August 
5, 2019 published in her Facebook Account; 

2. Incident Report on the Alleged Sexual Assault at the Iligan 
National Writers Workshop (INWW) addressed to the Virgilio 
Almario, Chair National Commission on the Culture and the 
Arts; 

3. Sworn Statement by Gerald C. Galindez; 

4. Sworn statement by Kurt Joshua O. Commendador; 

5. Letter by Diandra-Ditma A. Macarambon; 

6. Sworn Statement by Gene Paulo Esquivias Abrajano; 

7. Narrative Report on “Rape-Case” at INWW2019 by Hanna A. 
Lecena; 

8. Sworn Statement by Genaro R. Gojo Cruz; 

9. Affidavit of Alsteine Joi Diapana; 

10. Incident Report of alleged Victim Alsteine Joy Diapana; 

11. Conversation between the Complainant and the 
Respondent in Messenger App; 

12. Letter Addressed to Mario Cuezon; 

13. Reply Letter of Mario Cuezon addressed to Dr. Hope S. 
Yu, Head, Taboan Festival Director, NCLA; and 

14. Hand Written Note of Tiny Diapana addressed to Mario 
Cuezon. 


Facts of the Case: 

Complainant’s Version: 

The complainant alleges that she is 25 years old, single, Filipino, 
news writer and editor and a resident of the above-given address. 
She met the respondent during the 26th Iligan National Writers 
Workshop (INWW) held on May 27-31, 2019 at the Mindanao State 
University-Iligan Institute of Technology (MSU-IIT). The respondent 
was the keynote speaker and one of the panelists during the 
occassion, while the complainant was one of the writing fellows. It 
was her first time to meet the respondent in that event. 

On May 31, 2019 at 10:00 o’clock in the evening, they were at the 
Secretariat’s Room in the second floor of MSU-IIT Hostel. The 
secretariat’s room has two bedroom with a long wood table at the 
center filled with various foods and liquor, there were also chairs 
and mattresses inside the room. 

There are several people inside the room since it was their last night 
and they were having a party as a culminating activity. The 
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panelists including the respondent was around, the secretariat and 
the writing fellows were partying, having drinks and were singing 
and dancing the night away. There was an assortment of alcoholic 
drinks, such as Primera, Emperador, Vodka, beer and wine, among 
others. They were all having fun and on binge drinking that night. 

The complainant mentions the names of the following persons who 
were inside that secretariat’s room, to wit: 

Panelists Mr. Gutierrez “Teng” Mangansakan II, Mr. Timothy James 
Dimacali (the respondent), secretariat head Hermi Dico, senior 
fellows Diandra Ditma Macarambon, Genero Cruz and Jennibeth 
Loro and her co-writing fellows Michael “Ivanie’ Florentino, Thomas 
Leonard Shaw, Gerald Galindez, Carl Mantua, Hannah Lecena, 
Kurt Commendador, Mark Acero, Gene Abrajano, and the workshop 
directress Mrs. Christine Godines Ortega. 

While drinking with her other fellows, she noticed that the 
respondent handed her a drink, feeling obliged she gulped the 
liquid and emptied the glass not knowing what was inside. She saw 
that the respondent was drinking a vodka himself. After a while, 
she felt suddenly tired and dizzy. She then decided to rest and lay 
down on the mattress in the room. The mattress was placed across 
the door of the room. Accordingly, five minutes after consuming the 
drinks that the respondent gave her, she blacked out. She then 
found herself downstairs outside the doorway of a room while the 
respondent was kissing her. She tried to parry him since she did 
not like what he was doing but since she was so tired and hazy she 
has no control of her body. 

After a few minutes, she blacked out again. Later she woke up 
inside a room and while regaining her consciousness, she noticed 
that her mouth was on respondent’s penis. The respondent was 
lying in bed while her mouth was on respondent’s penis and his 
hands holding her head. She was startled and shocked seeing 
herself in that lewd position, for as far as she can recall she did not 
give her consent to allow herself to be in that position. 

The following day, she then found herself alone in that room and 
felft her body was sticky. When her roommate Hannah arrived she 
asked what happened but the latter replied she did not know 
anything. She also asked Michael Florentino who accompanied 
Hannah if something had happened, Michael replied in the 
affirmative and told her that he saw what happened to her and the 
respondent. She then felt violated and sexually abused and needed 
to vindicate her rights. 
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Respondent’s Version: 

In the Counter-Affidavit of the respondent, he incorporated therein 
the narrative of the story from the point of view of the complainant, 
from the eyewitness, the Incident Report from the Mindanao 
Creative Writers Group Inc.(MCWGI), and his own recollection of the 
incident. 

He attached thereto the article written by the complainant 
“Breaking the Quiet” posted in her Facebook account, which 
provides a narrative of the incident from the point of view of the 
complainant. He also uses the Incident Report written by the 
MCWGI and the Sworn Statements executed by the witnesses 
during the investigation conducted by the workshop directress Mrs. 
Christine Godines Ortega. 

The above lists of Sworn Statements are actually those documents 
that were submitted before the MCWGI during the investigation. 
Thus, what were submitted before the undersigned are photo-copies 
of said statements and Incident Report. Nonetheless, the 
undersigned takes cognizance of the Incident Report and Sworn 
Statements as faithful reproduction from the original, considering 
that the Counter-Affidavit of the respondent is duly subscribed by a 
prosecutor. 

On his own account, he remembers that he was getting very drunk 
with the fellows inside the secretariat’s room that same night. He 
was moving around, dancing, singing and paying no attention to 
any person in particular. At some point he blacked out and had no 
recollection how he get down from the second floor to the ground 
floor. He only remembers that someone was kissing him on the lips, 
he did not know who it was but he did not stop him or her. He 
blacked out again. His next memory was that he was on the floor 
inside a room and saw the complainant closed the door and then 
kneel before him on his left side. She then pulled down his pants 
and boxers and gave him a blowjob. Accordingly, he cannot have an 
erection because he was too drunk, so she stopped. He surmised 
that perhaps in an effort to give him an erection, he remembers the 
complainant taking off her own clothes and pressing her breast to 
his face. Yet there was no erection. He blacked out again. 

He was awakened when his phone in his pocket was sounding an 
alarm for him to get ready to catch his flight back to Manila. He sat 
up and was surprised that he was fully dressed with eyeglasses on, 
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while the complainant curled up on his side, naked and was asleen 
He got up, went back to his room and vomited into the toilet. He 
then proceeded to go to Languindingan Airport with GP Abrajano. 

On the following day, June 01, 2019, the complainant initiated a 
conversation with him in her Messenger Account. The full text of 
the conversation is attached to his Affidavit. She admitted that she 
I might have initiated the “shenanigans” and appologized to him for 

j making the first move, and that she was upset that she might hurt 

I the feelings of her boyfriend. 

j went on ^nd concluded that the Affidavit of the complainant is 

i riddled with unfaithfulness and inconsistencies. He denied having 

given her a drink for he himself was drunk at that time. He belied 
the allegation that he put something on her drink, which caused 
her to black out. He reasoned out that her blacking out may be 
caused by the totality of the alcohol she consumed. Such allegation 
of giving her a cup of liquid, which then rendered her tired and 
dizzy after consuming it was never to be found in her Affidavit that 
she submitted before the MCWGI. 

Issues: 

The pertinent issues that may be raised in this complaint are as 
follows: 

1. Whether or not the acts complained of constitutes Rape by 
Sexual Assault? 

2. Whether or not the complaint for Violation of Anti-Sexual 
Harassment Act is proper? 

3. Whether or not there is probable cause that an offense for 
Rape by Sexual Assault was committed, and that the 
respondent may be guilty thereof? 

Discussion: 

After a painstaking evaluation of the pleadings and evidence 
presented by the parties, this office finds that the evidence of the 
complainant is not sufficient to engender a well-founded belief that 
the acts complained of constitutes Rape by Sexual Assault and/or 
falls under for Violation of Anti-Sexual Harassment Act of 1995. 

Under Republic Act No. 8353 or an Act Expanding the Definition of 
the Crime of Rape, Reclassifying the Same as a Crime Against 
Person, which amends some provisions in the Revised Penal Code, 
is hereby quoted to read as follows: 
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Article 266-A. Rape: When And How Committed. - Rape is committed: 

1) By a man who shall have carnal knowledge of a woman under any of 
the following circumstances: 

"a) Through force, threat, or intimidation; 

”b) When the offended party is deprived of reason or otherwise 
unconscious; 

"c) By means of fraudulent machination or grave abuse of authority; and 

"d) When the offended party is under twelve (12) years of age or is 
demented, even though none of the circumstances mentioned above be 
present. 

"2) By any person who, under any of the circumstances mentioned in 
paragraph 1 hereof, shall commit an act of sexual assault by inserting 
his penis into another person's mouth or anal orifice, or any instrument 
or object, into the genital or anal orifice of another person. 

The complainant in this case alleges that she did not remember 
giving her consent to such sexual encounter with the respondent, 
that she was inebriated or severely intoxicated at that time to even 
give her consent. All that she can recall was that her mouth was on 
respondent’s penis, giving him a fellatio. But there was no mention 
that she was forced, threatened or intimidated by the respondent to 
do such act. In fact during the clarificatory hearing, the 
undersigned asked searching questions when she said that the 
hand of the respondent was on her head while doing the fellatio, 
she was asked whether there was force employed by the respondent 
in holding her head? She answered in the negative. 

The undersigned further asked the complainant where was she in 
relation to the respondent when she had oral sex with him. She 
answered she was on top of him, while the respondent was lying on 
his back. When also asked who took off her dress she gave a vague 
answer and said she cannot remember. Meanwhile the respondent 
stresses the point that he was fully dressed and that he had his 
eyeglasses on while the complainant was naked and was lying on 
his side when he was awakened by the alarm on his cell phone. He 
also mentioned in his Counter-Affidavit that it was the complainant 
who pulled down his trousers and w^ent on top of him and did the 
blowjob on him to get him an erection. But he did not have an 
erection since he was too drunk at that time. He further added that 
the complainant undressed herself, w'ent on top of him and pressed 
her breasts on his face to arouse him, yet still there was no 
erection. 
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It is worth considering that it is a settled fact that the complainant 
was doing the fellatio on the respondent without the latter 
employing force, threat or intimidation. There was no mention that 
he forcibly inserted his penis into the complainant’s mouth without 
her consent. Though seemingly the complainant wanted it to appear 
that her consent may be vitiated due to the level of her intoxication, 
but even during clarificatory hearing she was asked whether she 
was forced, threatened or intimidated by the respondent to do such 
act and her answer was always in the negative. 

The theory that she posits however is that she was “drugged” by the 
respondent that is why she blacked out and when she regained her 
consciousness she became sexually aggressive. Such theory 
however is not supported by any evidence. She failed to subject 
herself to a drug test to prove that indeed she was drugged by the 
respondent by a “liquid Ecstasy” when he gave her that liquid 
drink. The respondent denied having given her a drink much less 
drugged her. According to him he is neither into drugs, nor would 
use it to other person. 

The complainant however admitted that she is sexually liberated 
and had occasional drinks and is accustomed to drinking hard 
liquor. But she cannot recall having acted the way she did with the 
respondent in her other drinking sessions with fellow band 
members before. 

Thus, it appears that the fellatio was voluntary on the part of the 
complainant taking into consideration the manner and 
circumstances surrounding the incident, that is, she was on top of 
him, he was lying flat on his back, she pulled down his trousers, 
she undressed herself and perform oral sex on him. These 
circumstances would only lead to a conclusion that she wanted it 
and had done the necessary foreplay to get them into coitus. But 
unluckily, the respondent was too drunk to have an erection she 
desired. 

The Sworn Statements of the witnesses, particularly her roommate 
Hannah, Michael Florentino and Kurt belie her contention that she 
did not give her consent or that it was not consensual. They were 
seen at first kissing outside of the room. Hanna and Kurt 
remembered being asked by the complainant to leave the room 
when he and the respondent were trying to make out or on the 
verge of sexual congress. Michael Florentino and her co-fellows, 
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panellists and even the workshop directress herself is aware of their 
flirting and the sexual tension between them, that some of them 
even surmised that herein parties would end up in bed having 
sexual intercourse. 


It is also worth mentioning that the complainant failed to secure a 
Medical Certificate to prove that there was force employed or 
injuries inflicted in her body in relation to the incident. 
Nonetheless, she was asked whether she felt pain in her body or 
that does she have any bruises or contusion? Her answer was also 
scanty, she said she cannot recall anymore if she felt pain and that 
there is only a minor contusion in her thigh but did not elaborate 
how she got into it. 


Hence, lacking the element of force, threat or intimidation employed 
against herein complainant, the complaint for rape must fail. It 
appears that the oral sex performed on the respondent was 
consensual, taking into consideration that the complainant in her 
own volition do such thing as prelude to a sexual congress. But 
there was no sexual congress since the respondent was too drunk 
to have an erection much less perform a sexual intercourse with the 
complainant. 

With respect to the complaint for Violation of Anti-Sexual 
Harassment Act, the same must also fail. 

Republic Act 7877 otherwise known as an Act Declaring Sexual 
Harassment Unlawful in the Employment, Education or Training 
Environment, and for Other Purposes, which provides that violation 
thereof may be committed in work, training or educational 
environment: 

SECTION 3. Work, Education or Training -Related, Sexual Harassment 
Defined. - Work, education or training-related sexual harassment is 
committed by an employer, employee, manager, supervisor, agent of the 
employer, teacher, instructor, professor, coach, trainor, or any other 
person who, having authority, influence or moral ascendancy over 
another in a work or training or education environment, demands, 
requests or otherwise requires any sexual favor from the other, 
regardless of whether the demand, request or requirement for 
submission is accepted by the object of said Act. 

xxx 

b) In an education or training environment, sexual harassment is 
committed: 
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(2) Against one whose education, training, apprenticeship or 
tutorship is entrusted to the offender; 

(3) When the sexual favor is made a condition to the giving of a 
passing grade, or the granting of honors and scholarships, or the 

payment of a stipend, allowance or other benefits, privileges, or 
consideration; or 

In the instant case, the complainant alleges that she was allegedly 
sexually harassed by the respondent while they were having a 
writers worshop in MSU-IIT or in the training environment. The 
respondent being the trainor while the complainant as the trainee. 

Although, apparently the complained acts of sexual harassment 
was committed in the training environment, but the issue as to 
whether there was really a sexual harassment committed against 
the complainant is rendered nil. It is well-established by now that 
the acts complained of does not constitute sexual harassment since 
the respondent did not demand, request nor require any sexual 
favor from the complainant. It is very clear that the acts 
complained of, i.e. kissing and oral sex, was initiated by herein 
complainant if not rendered consensual by both parties considering 
that neither of them exhibited resistance nor protest from what the 
other party was doing at that time. 

Moreover, if she is really keen in filling a Sexual Harassment case 
against the respondent, the same must be instituted in the training 
environment where the alleged act of harassment took place. But 
since there was already a Report 1 made by the directress of the 
Writer’s Workshop on such incident finding that the same is 
consensual among them, the filling of which may be rendered moot 
and academic. 

Conclusion: 

The concept of Probable Cause: 

Probable cause has been defined as the existence of such facts and 
circumstances as would excite the belief in a reasonable mind, acting on 
the facts within the knowledge of the prosecutor, that the person charged 
was guilty of the crime for which he was prosecuted. Probable cause is a 


1 Incident Report on the Alleged Sexual Assault at the Iligan National Writers 
Workshop (INWW) addressed to the Virgilio Almario, Chair National Commission on 
the Culture and the Arts 
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reasonable ground of presumption that a matter is. or may he, well 
founded on such a state of facts in the mind of the prosecutor as would 
lead a person of ordinan- caution and prudence to believe, or entertain 
an honest or strong suspicion, that a thing is so. (Yu v. 

Sandiganbayan, 410 Phil. 619, 627 (2001). 

In the instant case, the undersigned is neither persuaded nor 
convinced by the evidence presented by the complainant. Her 
allegation that she was drugged that caused her to be sexually 
agressive to perform such lewd acts was not supported by any 
evidence to bolster her claim. In fact, there was positive admission 
on her part that she laid on top of the respondent and perform the 
fellatio by herself, while the respondent was lying inebriated in bed. 
Such admission runs counter to her claim that she did not 
consented to such doing. More so, she failed to secure witnesses to 
support her claim. On the contrary, the respondent was able to 
attach to his counter pleading the Sworn Statements of t e 
witnesses who were present at the time of the incident, w o 
categorically attested that they were sent away by the complainant 
to leave the room while trying to perform a sexual act with the 
respondent. Such testimony is sufficient enough to belie hei 
contention that she did not give her consent to such acts 
complained of. 

In fine, the undersigned is of belief that what happened is 
consensual and that the same did not even constitute a crime since 
both of them have no legal impediment. It is rather a case of 
indiscretion between two consenting adults, which should have 
been left solely to the confines of the room and need not be paraded 
in the social media. 


WHEREFORE, premises considered, finding that there is no 
sufficient evidence to indict herein respondent for the offenses 
complained of and for lack probable cause on both cases, it is 
respectfully recommended to the Honorable Officer-in-Charge that 
these cases be Dismissed with Prejudice. 

Done on this 2&t£uday of January 2020 at Iligan City, Philippines. 


SHIRLY R. KARMISANA-BISNAR 
Prosecutor]! 

Associate City Prosecutor 









CELSO M. S^RSABA 
Deputy City Prbsdcutor 
OlC-City Prosecutor 


Copy furnished all parties. 









